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John C. Oslund and Chad J. Volk (Appellants) seek our review under 
35 U.S.C. § 134 of the Examiner's decision finally rejecting claims 71-73, 
75-77, and 79-81. Claims 1-70 have been canceled, and claims 74, 78, and 
82 have been withdrawn from consideration. We have jurisdiction under 
35 U.S.C. § 6(b) (2002). We REVERSE. 

The Appellants' claimed invention is a distal protective device having 

a filter basket that is maintained in the fully opened configuration after 

deployment and during use. Spec. 3:13-15. Claim 71, reproduced below, is 

representative of the subject matter on appeal. 

71. A distal protection device disposable within 
a vessel of a body comprising: 

a guidewire; 

a tube having a lumen sized to receive the 
guidewire; 

a filter basket connected to the tube, the 
filter basket having a closed distal end and an open 
proximal end; and 

a spacing member connected to the tube and 
positioned proximally of the proximal end of the 
filter basket, the spacing member being configured 
to maintain the proximal end of the filter basket in 
an opened configuration when the device is 
deployed within the vessel. 

The Appellants seek review of the Examiner's rejection of claims 

71-73, 75-77, and 79-81 under 35 U.S.C. § 102(e) as being anticipated by 

Khosravi. 
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The Examiner found that a first region of Khosravi's blood permeable 
sac corresponds to the claimed filter basket, and a second region of the blood 
permeable sac, which is hemmed to include two spines, corresponds to the 
claimed spacing member. Ans. 4-5. 

The Appellants contend the Examiner erred in finding that Khosravi 
discloses a spacing member positioned proximally of the proximal end of the 
filter basket, because Khosravi's blood permeable sac wraps around the 
spines, and thus the spines are distal to a portion of the sac. Br. 6 

The issue presented by this appeal is: 

Have the Appellants established that the Examiner erred in finding 
that a first region of Khosravi's blood permeable sac corresponds to the 
claimed filter basket and a second region of Khosravi's blood permeable sac 
corresponds to the claimed spacing member? 

Independent claims 71, 75, and 79 call for a spacing member 
positioned proximally of the proximal end of the filter basket. The 
Appellants' Specification describes, with reference to the embodiments 
shown in Figures 1, 8 and 12, a loop spacer 28, 44, attached to a ferrule 16 
and positioned on the guidewire at a location proximal to the opening of the 
filter basket. Spec. 4:18-20, Spec. 9:5-8, Spec. 9:24-25; Figs. 1, 8 and 12. 2 

By contrast, Khosravi discloses a vascular device 130 in which the 
proximal end of a blood permeable sac 136 (filter basket) is wrapped around 

2 The Appellants' Summary of Claimed Subject Matter in the Brief refers 
only to the embodiments of Figures 1, 8, and 12 as support for the claimed 
distal protection device. Br. 4-5. The claims are not directed to the 
embodiments of Figures 13 and 14. 
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a support hoop 135 (spacing member) such that a portion of the blood 
permeable sac 136 is disposed proximally of the support hoop 135 
(Khosravi, col. 10, 11. 5-21; Figs. 1 1A-1 1C). As such, the proximal end of 
Khosravi's blood permeable sac is located proximally of the support hoop. 
Thus, Khosravi does not disclose a spacing member positioned proximally 
of the proximal end of the filter basket, as required by independent claims 
71, 75, and 79. For the same reason, Khosravi does not anticipate claims 72 
and 73, claims 76 and 77, and claims 80 and 81, which depend from claims 
71, 75, and 79, respectively. 

The Appellants have established that the Examiner erred in finding 
that a first region of Khosravi's blood permeable sac corresponds to the filter 
basket and a second region of Khosravi's blood permeable sac corresponds 
to the spacing member. 

The decision of the Examiner to reject claims 71-73, 75-77, and 79-81 
is REVERSED. 

REVERSED 
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